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Michael JACKSON et al., Appellants,
. V. o
C. R. DORRIER et al., Appeliees.
No. 19351.

United States Court of Appeals,
Sixth Circuit.

April 6, 1970. |

Action by male pupils and their
parents against hlgh school prmcipal
and board of educatnon to enjoin en-
forcement of, school board regulation
which prohlblted ‘male students from
wearing long hair. 'The United States
District Court for the Middle District of
Tennessee, Frank Gray, Jr., J., dis-
missed the action and the pupils and
their parents appealed. The Court of
Appeals held that pupils’ right to due
process of law was not violated by en-
forcement of school board. regulation
which prohibits male students, from
wearing long hair where pupils and
their parents had conferences with the
principal before and after suspension
and received hearing before the school

board after their suspension from
school. .
Affirmed.

1. Courts €=406.3(9)

Findings of fact of district court
will not be disturbed on appeal unless
they are clearly erroneous. Fed.Rules
Civ.Proc. rule 52(a), 28 U.S.C.A.

2. Injunction €128

Evidence in pupils’ action against
high school principal and school board
members for injunction against enforce-
ment of regulation prohibiting male stu-
dents from wearing excessively long hair
supported trial court’'s finding that
wearing of excessively long hair by male
students at the high school disrupted
classroom atmosphere and decorum,
caused disturbances and distractions
among other students and interfered
with the educational process.

3. Injunction €=128

Evidence in pupils’ action against
high school principal and board of edu-
cation to enjoin enforcement of regula-
tion against male students wearing long
hair supported trial court’s finding that
pupils' conduct and length of their hair
were not designed as an expression
within concept of free speech. U.S.C.A.
Const. Amend. 1.

4. Injunction =128

~ Evidence in pupils’ action against
high school principal and school board to
enjoin enforcement of regulation prohib-
iting male students from wearing long
hair supported trial court’s finding that
the pupils pursued their course of per-
sonal grooming for purpose of enhanc-
ing popularity of musical group in
which they performed. -

5. Constitutional Law &90 ;

The growing of hair for purely
commercial purposes such as for per-
forming in a musical group is not pro-
tected by the First Amendment’s’ guar-
antee of freedom of speech. USCA
Const. Amend. 1.

8. Constitutional Law ¢>318

Pupils’ right to due process of law
was not denied where the pupils were
afforded ample opportunity to be heard
before board of education with respect
to their suspension from school for vio-
lation of school regulation against wear-
ing of long  hair. U.S.C.A.Const,
Amend. 14.

7. Schools and School Districts €169

Relationship between parents, pupils
and school officials need not be conduct-
ed in an adversary atmosphere with the
procedural rules applicable in a court of
law. U.S.C.A.Const. Amend. 14.

8. Schools and School Districts €172

Schoci board regulation that pupils
shall observe modesty, appropriateness
and neatness in clothing and personal
appearance was not void for vague-
ness and overbreadth. U.S.C.A.Const.
Amend. 14.
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9. Constitutional Law =318

Where high school principal inter-
preted an administered regulation that
pupils should observe modesty, appropri-
ateness and neatness in clothing and
personal appearance in a way as clearly
to inform all students as to what was re-
quired of them with regard to personal
grooming and pupils who wore long hair
had adequate notice of the regulation,
pupils’ right to due process of law was
not violated by the enforcement of the
regulation. U.S.C.A.Const. Amend. 14.

10. Constitutional Law =211

Where school board regulation
which prohibited male students from
wearing excessivly long hair was not se-
lectively enforced against suspended
pupils who were wearing their hair long
for purposes of performing in musical
group, pupils were not denied the equal
protection of the law. U.S.C.A.Const.
Amend. 14.

11. Constitutional Law ¢=82

High school principal’'s enforcement
of school board regulation prohibiting
male students from wearing excessively
long hair did not violate constitutional
right of privacy of the pupils and their
parents. U.S.C.A.Const. Amends. 1, 3-5,
9, 14.

12. Schools and School Districts €172,

High school officials and board of
education were authorized to interpret
school board regulation that pupils shall
observe modesty, appropriateness and
neatness in clothing and personal ap-
pearance so as to prohibit male students
from wearing long hair. U.S.C.A.Const.
Amend. 14.

18. Schools and School Districts €169
In absence of infringement of con-
stitutional rights, responsibility for

* Honorable Henry L. Brooks, Chief Judge,
U. 8. District Court for the Western
District of Kentucky, sat on this case
by designation on October 1, 1660. On
December 12, 1969, his oath was admin-
istered as a judge of this Court.

** Honorable Thaddeus M. Machrowics,
Judge, U. 8. District Court for the East-
ern District of Michigan, sitting by des-
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maintaining proper standards of deco-
rum and discipline and a wholesome aca-
demic environment at high school is not
vested in the federal courts, but in the
principal and faculty of the school and
the school board. - TU.S.C.A.Const.
Amends. 1, 14.

————

Larry Helm Spalding, Nashville,
Tenn., for appellants, Barrett, Creswell
& Mitchell, George E. Barrett, Nashville,
Tenn., Charles Morgan, Jr., Reber F.
Boult, Jr., Atlanta, Ga., on the brief,
Melvin L. Wulf, Eleanor Holmes Norton,
New York City, of counsel.

Robert E. Kendrick, Deputy Metropol-
itan Atty., Nashville, Tenn., for appel-
lees. » .

"Robert J. ‘Conlon,‘, on brief of parents
concerned for all school children for
amicus curiae.

Before PHILLIPS, Chief Judge,
BROOKS, Circuit Judge,* and MACH-
ROWICZ, District Judge.**

PER CURIAM.

This case involves the timely subject
of longhair worn by teenage male high
school students.

The Metropolitan Board of Education
of Nashville and Davidson County, Ten-
nessee, adopted the following regulation
in 1961: '

“Pupils shall observe modesty, appro-
priateness, and neatness in clothing
and personal appearance. A student
is not appropriately dressed if he is a
disturbing influence in class or school
because of his mode of dress. The
principal may suspend a student who
does not meet this requirement.”

Under this regulation the students at
Donelson High School were told, as to

ignation. 'This case was assigned to
Judge Machrowics for preparation of the
opinion, The opinion had not been com-
pleted at the time of the death of Judge
Machrowicz on February 17, 1970. Prior
to his death Judge Machrowicz and the
other members of the panel had agreed
upon the decision announced in this opin-
jon.
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hair on male students, that hair in the
front may not come below the eyebrows,
ears must show clear of hair and hair in
the back is to be tapered and not be long
enough to turn up.

Two male students, Michael Jackson
and Barry Steven Barnes, who were
members of a combo band known as
“The Purple Haze,” permitted their hair
to grow longer than prescribed by school
officials. After conferences with the
students and their parents the students
were suspended by.the principal and
sent home for violation of the regula-
tion. After additional conferences a
hearing was conducted before the Board
of Education. The Board sustained the
action of the principal. ' :

This suit was filed by the two stu-
dents and by their parents, suing as in-
dividuals and as next. friends of their
minor sons. Jurisdiction is asserted un-
der 28 U.S.C. § 1343. .

District Judge Frank Gray, Jr., con-
ducted an extensive hearing and denied
injunctive relief. He made an affirma-
tive finding of fact to the effect that
the evidence unquestionably establishes
that the regulation has a real and rea-
sonable connection with the successful
operation of the educational system, in
that it is reasonably calculated to main-
tain school discipline. He held that the
evidence failed to show that the students
have been deprived of any constitutional
rights.

We affirm.

The complaint charges that the stu-
dent plaintiffs have been deprived of
certain rights guaranteed by the Consti-
tution of the United States; that the
defendant school officials, having the
authority and duty to promulgate plans,
rules and regulations for the administra-
tion and operation of the public school
system, wrongfully refused to enroll
these two students at Donelson High
School for the school year beginning
September 1968 on the ground that their
hair was too long, that they wore mus-
taches, and in the case of Barnes, a
beard; and that the two students were

informed that their appearance consti-
tuted “improper grooming” which
amounted to “distracting attire.” The
complaint sought a declaration that the
above quoted regulation is invalid. It
prayed that defendants be compelled to
readmit these two students to Donelson
High School and that defendants be en-
joined from conditioning attendance at
school on the length of hair or the pres-
ence of a beard or mustache. -

At the evidentiary hearing before the
District Court it was established that
the standards of neatness in personal
appearance and dress set forth in the
above-quoted regulation are communicat-
ed to students at Donelson High School
each year by announcements over the
school intercom and in assembly pro-
grams. They are discussed in home
rooms and are the subject of conferences
with individual students. - Specific in-
formation is given to members of the
student body as to the maximum length
permitted for the hair of male students.

Jackson and Barnes began to run
afoul of these rules during the 1967-68
school year. During that year they
were members of ‘“The Purple Haze”
combo band and began to let their hair
grow longer.

Barnes was absent from school 38
days and Jackson was absent 46 days
and tardy 24 days during that school
year. The principal wrote Jackson's
parents in October 1967 concerning his
absences and tardiness. He pointed out
that on more than one occasion Jackson
had been absent from school during the
day and played with his combo band
that night and that he had been averag-
ing being away from school one day out
of every four in addition to his tardi-
ness. Proof was introduced that the
grades of both boys dropped during the
1967-68 school year. Jackson ended the
year with grades of D, C, F, D and B
(Physical Education) and Barnes with
grades of D, F, D, D and C (Art) and B
(summer session 1967).

During the 1967-68 school year the
principal informed Jackson and Barnes
that their hair styles were not in con-
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formity with the regulation. There was
evidence that during the 1967-68 terms
the long hair of these two students be-
came a distracting influence  in the
school. Even though the two students
failed to conform to the rules, after
warning, no disciplinary action was tak-
en against them during the 1967-68
school year and they were permitted to
complete that academic year without
changing their hair styles, The princi-
pal told Barnes that he would have to
get his hair cut before returning to
school in the fall. During the summer
of 1968 both boys let their hair grow
longer, When the new school term
opened in September 1968 Jackson
presented himself with hair over the la-
pel of his coat in the back and down to
the tips of his earlobes on the sides, and
with sideburns and a mustache. Barnes
appeared with hair down to his shoul-
ders and with a mustache, a beard and
long sideburns.

After a conference the principal sus-
pended the two students for violation of
the regulation. He followed the suspen-
sion proeedure prescribed by the Board
of Education, filling out written suspen-
sion forms in quadruplicate. One copy
was sent to the parents of the students,
one copy to the director of school per-
sonnel, and one copy to the area superin-
tendent and the fourth copy was kept in
the school’s files. . The principal held
conferences with parents of the two stu-
dents. The case then was referred to
the Pupil Personnel Department of the
Metropolitan school system. The Director
of Pupil Personnel Services held a con-
ference with the parents and advised
them of their right to appeal from the
action of the principal to the Metropoli-
tan Board of Education.

The parents appealed to the Board of
Education. A hearing was held before
the Board on September 19, 1968. At
this hearing the parents made full state-
ments of their position and also ques-
tioned the principal of Donelson High
School in the presence of the Board.
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.- The Board upheld the action of the
principal. in suspending the students for
violation of its regulation. ;

[1] The District Court made a !md-
ing of fact to the effect that the regula-
tion here attacked, as interpreted and
enforced by the.principal of Donelson
High School, has a real and reasonable
connection with the successful operation
of the educational system and tends to
help maintain school discipline. He fur-
ther found that the -evidence failed to
show that the students have been de-
prived of any constitutional rights.
Findings of fact of the District Court
will not be disturbed on appeal unless
they are ‘“clearly: erroneous.” Rule
52(a), Fed.R.Civ.P.~ We find substantial
evidence in the record to support; the
findings of the District Judge. ..., ...

[2] There is evidence to support the
conclusion that the wearing of excessive-
ly long hair by male students at Donelson
High School disrupted classroom atmos-
phere and decorum, caused disturbances
and distractions among other students
and interfered with the educational
process., Members of faculty of Donel-
son High School testified that the wear-
ing of long hair by Jackson and Barnes
was an obstructing and distracting in-
fluence to a wholesome academic envi-
ronment. A teacher of history and so-
cial studies stated that two boys with
long hair were a distracting influence in
her class; that they were ‘“constantly
combing, flipping, looking in mirrors
and rearranging their hair,” attracting
the attention of other students and in-
terfering with classroom teaching; and
that the train of thought of both the
students and teachers was interrupted.
An English teacher testified that she of-
ten asked a boy to put away his comb
and refrain from combing his hair in
class. She described long hair on male
students as a disturbing and distracting
influence on educational processes in her
classes and other school activities at Don-
elson High School. A teacher of in-
dustrial arts testified that girls with
long hair were required to wear hair
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nets as a safety precaution and that long
hair on boys was a safety hazard in
shop work. One teacher said that other
students pay more attention to a boy
with long hair than to what the teacher
is trying to teach. Another teacher tes-
tified that when her class was attended
by the boys with long hair hardly a day
would go by that she would not have to
interrupt her teaching and say: “Put
your combs away. This is not a beauty
parlor. This is a school classroom.”

Other teachers testified to like effect
before the District Judge, along with
several Donelson High School students,
including the vice president of the stu-
dent body and the president of the sen-
ior class. The vice president of the stu-
dent body described how the long hair of
Jackson and Barnes, and their disobedi-
ence of the school regulation, set off a
chain reaction of conversation, specula-
tion and excitement among other stu-
dents at the beginning of the 1968-69
school term. He testified concerning a
threat by some of the students to cut off
the long hair of Jackson and Bames

The principal of Donelson High School
testified that he had complaints from
teachers that Jackson and Barnes, be-
cause of their long hair, were a disturb-
ing and distracting influence in their
classes.

The record establishes that the delib-
erate flouting by Jackson and Barnes of
this well publicized school regulation
created problems of school discipline.

(3] It is contended that enforcement
of the regulation deprived the two stu-
dents of freedom of speech and expres-
sion in violation of the First Amend-
ment. Neither of the students testified
that his hair style was intended as an
expression of any idea or point of view.
We agree with the finding of the Dis-
trict Court that this record does not dis-
close that the conduct of Jackson and
Barnes and the length of their hair were
designed as an expression within the
concept of free speech. Therefore Tink-
er v. Des Moines School Independent
Community District, 393 U.S. 6503, 89 S.

424 F.2d—14Va

Ct. 733, 21 L.Ed.2d 731 (1969), has no
application. The Supreme Court in that
case said:

“The problem posed by the present
- case does not relate to' regulation of
the length of skirts or the type of
clothing, to hair style, or deportment.
C.f. Ferrell v. Dallas Independent
School District, 5 Cir.,, 392 F.2d 697
* « = 393 U.S. 507-608, 89 S.Ct.
781. i b

(4,5] The record supports the find-
ing of the District Judge that Jackson
and Barnes pursued their courae of per-
sonal grooming for the purpose of en-
hancing the popularity of the musical
group in which they performed. We
agree with Judge Gray that “the grow-
ing of hair for purely commercial pur-
poses is not protected by the First
Amendment’s guarantee of freedom of
épeeCh ” : . i "_

(6, 1] It is further contended that
the action of school officials violated the
due process clause of the Fourteenth
Amendment. The evidence shows that
the two students were afforded ample
opportunity to be heard and that the
procedural and substantive requirements
of due process were met by conferences
conducted by the school principal and by
the hearing before the Board of Educa-
tion. We agree with the District Judge
that:

“To hold that the relationship between
parents, pupils and school officials
must be conducted in an adversary at-
mosphere and accordingly the proce-
dural rules to which we are accus-
tomed in a court of law would hardly
best serve the interests of any of
those involved.”

[8,9] We also agree with the Dis-
trict Court that the regulation enforced
in this case is not void for vagueness
and overbreadth, but to the contrary, as
applied to these two students, was quite
specific. The record shows that the
principal of Donelson High School inter-
preted and administered the regulation
in such a way as clearly to inform all
students, including the two involved in
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this case, as to what was required of
them with regard to personal grooming,
There can be no doubt that Jackson and
Barnes had adequate notice of what was
expected of them and deliberately chose
not to comply with the regulation.

(10] Appellants further contend that
they have been deprived of the equal
protection of the law in violation of the
Fourteenth Amendment. As held by the
District Court:

“[T]he record is absolutely devoid of
any proof that the regulation’s appli-
cation in this case was the result of
selective enforcement of the regula-
tion against these students, so as to
sustain the allegation that they have
been denied the equal protection of
the law.” - f

As previouly stated, substantial evidence
supports the finding of the District
Judge that the regulation has a real and
reasonable connection with the success-
ful operation of the educational system
and with the maintenance of school dis-
cipline.

[11] It is further contended that the
constitutional right of privacy of the
students and their parents has been im-
paired in violation of the First, Third,
Fourth, Fifth, Ninth and Fourteenth
Amendments. We find the contention to
be without merit under the record in
this case, In our opinion Griswold v.
Connecticut, 381 U.S. 479, 85 S.Ct. 1678,
14 L.Ed.2d 510, has no application here.

The facts in this case are strikingly
similar to those involved in Ferrell v.
Dallas Independent School District, 392
F.2d 697 (6th Cir.), cert. denied, 393 U.
S. 856, 89 S.Ct. 98, 21 L.Ed.2d 125. The
holding in Ferrell is significant because
of the Supreme Court’s reference to it
in the above quotation from Tinker, 393
U.S. 608, 89 S.Ct. 733, 21 L.Ed.2d 731.

To like effect see Davis v. Firment,
408 F.2d 10856 (6th Cir.), affirming, 269
F.Supp. 524 (D.C.); Crews v. Cloncs,
303 F.Supp. 1370 (S.D.Ind.); Glangreco
v. Center School District (W.D.Mo.)
Sept. 26, 1969.
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We have also considered decisions
holding to the contrary, including Breen
v. Kahl, 419 F.2d 1034 (7th Cir.), af-
firming, 296 F.Supp. 702 (D.C.); Rich-
ards v. Thurston, 304 F.Supp. 449
(D.Mass.); Miller v. Gillis (N.D.IILL.)
Sept. 26, 1969; and OIff v. East Side
Union High School District, 305 F. Supp
6567 (N.D.Cal.).

[12] Having found no violation of
constitutional rights, we are not pre-
pared to hold that the regulation here in
question and the interpretation and ap-
plication placed upon it are beyond the
power of school officials and the Board
of Education, as applied to public ele-
mentary and high schools, provided
there is adequate compliance with due
process standards. The students here
involved were accorded an adequate
hearing before school authorities and
the Board of Education and a thorough
evidentiary hearing before the District
Judge. °”

In Epperson v. Arkansas, 393 U.S. 97,
104, 89 S.Ct. 266, 270, 21 L.Ed.2d 228,
the Supreme Court said:

“Judicial interposition in the opera-
tion of the public school system of the
Nation raises problems requiring care
and restraint. * * * By and
large, public education in our Nation
is committed to the control of state
and local authorities. Courts do not
and cannot intervene in the resolution
of conflicts which arise in the daily
operation of school systems and which
do not directly and sharply implicate
basic constitutional values.”

In Tinker v. Des Moines Independent
Community School District, supra, the
Court said:

“[T)he Court has repeatedly empha-
sized the need for affirming the com-
prehensive authority of the States and
of school officials, consistent with
fundamental constitutional safe-
guards, to prescribe and control con-
duct in the schools.” 393 U.S. at 507,
89 S.Ct. at 737.

[13] In the absence of infringement
of constitutional rights, the responsibili-
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ty for maintaining proper standards of
decorum and discipline and a wholesome
academic environment at Donelson High
School is not vested in’ the federal
courts, but in the principal and faculty
of the school and the Metropolitan
Board of Education of Nashville and
Davidson County, Tennessee.

We follow Ferrell v. Dallas Independ-
ent School District, supra, in holding
that the District Court committed no er-
ror in dismissing the present case. :

Affirmed: - v

dJoe M. SMITH and Florence P. Smith,
Petitioners,
A
OOMM!SS]ONEB OF INTERNAL REV-
ENUE. Respondent.

Henry \ A NIELSEN and Dhrglret E.
Nielsen, Petitioners,
V. ;
COMMISSIONER OF INTERNAL REV-
ENUE, Respondent.
Nos. 22045, 220486.

United States Court of Appeals,
Ninth Circuit.

April 2, 1970.

Proceeding on petition for review of
decision of the Tax Court of the United
States, 48 T.C. 872. The Court of Ap-
peals, Kilkenny, Circuit Judge, held that
shareholders in electing small business
corporation were required to report as
taxable income payments received in re-
duction of corporation indebtedness to
them, where operating losses of corpora-
tion had been claimed by them in prior

years and their bases in indebtedness re-
duced accordingly.

Affirmed in part and reversed in
part.

1. Internal Revenue =325 :

. Shareholders in electing small busi-
ness corporation were required to report
as taxable income payments received in
reduction of corporation indebtedness to
them, where operating losses of corpora-
tion had been claimed by them in prior
years and their bases in indebtedness re-
duced acqordingly. )

2. Internal Revenue ¢=1501

Evidence established that transac-
tion by which partnership on accrual
basis received compromise rental pay-
ment had not become final prior to end
of taxable period and did not constitute
includable income for the period. 26 U.S.
C.A. (I.LR.C.1954) § 451.

3. Internal Revenue ¢=1681

Whether and when all events fixing
accrual basis taxpayer’s right to receive
item in question have taken place are
questions of fact to be determined from
consideration of all factors. 26 U.S.C.A.
(I.LR.C.1954) § 461.

—————

Myron E. Anderson (argued), Boise,
Idaho, for appellants. .

Stephen H. Hutzelman (argued), Atty.,
Tax Div., Dept. of Justice, Johnnie M.
Walters, Asst. Atty. Gen.,, Tax Div,,
Dept. of Justice, Washington, D. C., for
appellee.

Before HAMLEY, and KILKENNY,
Circuit Judges, and GOODWIN, District
Judge.*

KILKENNY, Circuit Judge:

Petitioners seek a review of the de-
cision of the tax court in connection with
income tax deficiencies for the years 1962
and 1963.

* The Honorable Alfred T. Goodwin, District Judge of the District of Oregon, serving under

designation.



